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RECENT CASES. 

Bankruptcy — Chattel Mortgage — Unrecorded— Distribution of Pro- 
ceeds of Sale. — In re Cannon, io Am. B. R. 64. — Held, where the State 
law provides that all mortgages shall be valid so as to affect, from the time 
of delivery or execution, the rights of subsequent creditors only when re- 
corded, and the fund arising from the sale of the bankrupts' property covered 
by an unrecorded chattel mortgage, is insufficient to pay in full the claims 
of subsequent creditors, they are entitled to the whole fund. 

The decision in this case, as the learned judge says: "Seems to be in 
contravention of the fundamental principles of the Bankruptcy Law, which 
is designed to secure an equal distribution of the bankrupt's estate among 
all the creditors." There seems to be no direct authority upon the question. 
The court argues that the mortgage being valid as to antecedent creditors, 
the only claimants to the fund are the mortgagee and the subsequent cred- 
itors, and the mortgage being invalid as to the latter, they should take 
the whole fund. The purpose of such recording laws is to prevent the 
rights of creditors from being injured by their lack of notice of prior liens. 
McKnight v. Gordon, 94 Am. Dec. 164; Bayley v. Greenleaf, 7 Wheat. 46; 
Williams v. Beard, 1 S. C. 313. It would seem that the decision in the pres- 
ent case departed from this principle, in that the subsequent creditors are 
not only protected from loss through lack of record, but are even left in 
a better position than they would have been but for the existence of 
the mortgage. The holding of the referee that: "The entire fund should 
be divided pro rata among all creditors having allowed claims, the divi- 
dend set apart to antecedent creditors being applied to the mortgage debt," 
would seem not only to be more in consonance with the objects of the 
Bankruptcy act, but also to fulfil the spirit and intention of the record- 
ing laws, if not their strict letter. But the opinion holds that: This could 
only be by virtue of some right of subrogation, and there can be no subro- 
gation to rights which do not exist; and all claims of antecedent creditors 
are extinguished by the mortgage." 

Bankruptcy — Claims — Services Rendered Assignee Prior to Adju- 
dictation. — Randolph v. Scrugg, Trustee, 10 Am. B. R. i (S. C). — Held, 
where a general assignment for creditors made within the four months 
period provides that the costs and expenses of administering the trust 
shall be first paid, a claim for legal services rendered to the assignee prior 
to the adjudication of bankruptcy against the assignor, and which were 
beneficial to the estate, may be preferred, in the right of the assignee, as 
far as he would be allowed for its payment. 

In reversing the opinion of the district court Justice Holmes concludes 
that whether the assignment be considered void as constructively fraudu- 
lent, under section 67c of the Bankruptcy Act, or whether its void character 
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be considered a necessarily implied effect of section 3 (4) which makes 
such assignments acts of bankruptcy, that it must be considered void is 
beyond question, for "It could not have been intended that the very con- 
veyance which warranted putting the grantor into bankruptcy should with- 
draw all his property from distribution there." But the assignment was 
not illegal. Being permitted by the State law it was not prohibited by the 
Bankruptcy act unless and until proceedings in bankruptcy were instituted. 
In re Sievers, 91 Fed. 366. Being lawful when rendered the services raise a 
valid debt. Re Lcmis, Fed. Cas. No. 7989. However, as these services were 
rendered to the assignee, the claim therefor must be worked out through 
him> iCentrai R. and Bkg. Co. v. Pettus, 113 U. S. 116. The assignee, 
acting lawfully in what he does before proceedings are begun, in so far 
as his services are beneficial to the estate is entitled to an allowance for 
them, which should not be denied through the mere fiction of a void relation- 
ship. Piatt v. Archer, Fed. Cas. No. 11,214. McDonald v. Moore, Fed. 
Cas. No. 8,763. Such allowance is to be regarded as a deduction from the 
property which the assignee is required to surrender, and in that way it 
gains a preference. Piatt v. Archer, supra; Re Scholts, 106 Fed. 834. White 
v. Hill, 148 Mass. 396. 

Bankruptcy— Subrogation of Surety — Section 57L — Livingston v. 
Heineman, 10 Am. B. R. 39 (C. C. A.).— Held, that a surety upon notes 
of the bankrupt, upon paying the same, is, under section 57i of the Bank- 
ruptcy Act, subrogated to the rights of the creditor, cum onere, and can only 
participate in the distribution of the estate when he restores preferential 
payments received by the creditor. 

Section 571 of the Banruptcy Act provides that the surety of the bank- 
rupt, discharging the obligation shall be subrogated to the rights of the 
creditor. Section 57q provides that creditors who have received preferences 
shall not have their claims allowed unless they surrender such preferences. 
This decision of the Circuit Court of Appeals in the Sixth Circuit reversing 
that of the district court, and a similar decision, In re Atnasa Lyon, 10 Am. 
B. R. 25, just handed down in the second circuit confirm the weight of au- 
thority as to the construction of these sections. Notwithstanding ingenious 
efforts of district judges in this and other cases, see In re Siegel-Hillman 
Co., 11 Fed. 980, to relieve the surety of the burden of returning the prefer- 
ence, by the plain weight of authority, the surety, under these sections, 
stands exactly in shoes of the creditor taking his claims, "subject to all 
the limitations and disqualifications attached to them in the hands of his 
predecessor." Houston v. Bank, 25 Ala. 250; Swarts v. Seigel, 117 Fed. 13. 
The conclusion reached in the Seventh Circuit, Doyle v. Milwaukee Bank, 
116 Fed. 295, that the surety need not return the preference because he was 
not "in the same class" (Section 60a, Preferred Creditors) with ordinary 
creditors is deprived of all weight by the recent amendments to the Bank- 
ruptcy Act by which the preferences which must be returned are carefully 
defined as those void or voidable under sections fob and 67c, i. e., those into 
which some element of fraud enters; in substance a return to the rule 
adopted in the former act of 1867. 



